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Tree Roots, Quantum and Tree Preservation Orders

By Samantha Jackson

Special Damages

1. In nuisance claims damages are generally awarded to present diminution in the value of the land. Inevitably, disputes tend to centre on a few, familiar, areas in these types of claims:

A
principally, whether damages should be awarded for the cost of underpinning and if so what sort of underpinning (partial or complete);

B
damages for diminution in value (usually as an alternative to (A));
C
damages for distress and inconvenience.
2. Usually a claimant is entitled to recover the reasonable cost of repair and reinstatement which can be high when expensive sub structure repairs are undertaken to stabilise the property and are needed to prevent further damage. Thus it is generally hard to argue against reinstatement costs in such cases as they nearly always equate to the cost of abating the nuisance. 
3. The Court is generally slow to accept the wrongdoer questioning the way the Claimant chooses to effect reinstatement (see McGregor on Damages 18th Edition, Paragraph 34-009) which can result in high damages being awarded. In Lodges Holes Colliery v. The Mayor of Wednesbury [1908] AC 323 at 325 per Loreburn LC:

“In judging whether they have acted reasonably, I think a Court should be very indulgent and always bear in mind who was to blame. Accordingly, if the case of the plaintiffs had been that they had acted on the advice of competent advisers in the work of reparation and had chosen the course they were advised was necessary, it would go a very long way with me; it would go the whole way, unless it became clear that some quite unreasonable course had been adopted”.
4. Notwithstanding these difficulties the costs claimed must be reasonable and justified by the claimant experts’ reports. Quantum is partly expert evidence dependant which is one reason why an early assessment of documents by the defendants’ experts is needed. 

5. Another point to note is that many claimants’ experts will use pre set schedules of rates agreed with insurers, loss adjusters and chosen contractors, rather than tendering and obtaining quotes for the reinstatement works. This method can prove to be expensive and defendant structural engineers’ reports may be able to highlight where the costs are unreasonable and why.
6. As stated above reinstatement costs are not always the basis for the assessment of special damages. The most recent example of an award for diminution in value was in Mr & Mrs Charlton v Northern Structural Services [2008] EWHC 66 (TCC) which was a claim in respect of heave damage as a result of professional negligence against the defendants in a pre purchase survey. It was held that the property value was affected by the stigma of the history and diminution in value was used as the basis to assess the claimants’ loss.  
7. In Bunclark v Hertfordshire County Council (1977) 243 E.G 455 it was held that the date of assessment of damages is the date that it is reasonable for the individual owner to have the work carried out.  In that case extensive and continuing damage was caused to a block of flats by neighbouring tree roots. Recovery of damages was based on diminution in value because of the bad reputation given to the block of flats by the nuisance and in respect of the cost of repair and reinstatement. Damages were awarded on basis of the date when the work was done rather than the lower cost of reinstatement works when the nuisance commenced.
8. And finally on special damages as a subrogated claim it is always worthwhile to check the when the insurer is actually “out of pocket”. This can affect the level of interest claimed.
9. The Supreme Court Costs Office decision in Cuthbert v Gair (t/a Bowes Manor Equestrian Centre) [2008] EWHC 90114 (Costs) was a decision on whether an insurer could recover costs incurred by loss adjustors before a personal injury claim was dropped. The case also notes the importance of routing all instructions through solicitors to ensure recoverability. Where a loss adjuster is instructed by the insurer the costs, in theory, should not be recoverable since it is the insurer’s liability and not the insured. So it is the insured’s costs which are recoverable. Subrogation does not assist the insurer since this only allows the insurer to step into the “shoes” of the insured and the insured has arguably, no liability for the loss adjuster’s fees. 
10. Often tree route cases will be settled at an early stage and therefore it may be possible to “strip” the damages claimed of loss adjuster’s fees or an element of them at the very least. Often insurers will include loss adjuster’s fees within site investigations for example or treated as akin to expert fees and thus claim they are recoverable. The figures and any explanations offered by the claimant should be checked by the defendant’s experts at first instance to assess exactly what can be legitimately claimed. If there is no explanation from the claimant for what seems like excessive investigation fees it may be worthwhile to query this aspect again to see if any element can be reduced.
General damages 

11. In claims for damage caused by tree roots there will often be a claim for damages for distress and inconvenience in addition to the cost of re-instatement (or in rare cases in this area an award based upon diminution in value). General damages should cover the ‘physical inconvenience and discomfort’ suffered by the claimant. This can cover the vexation and distress of having to live in a property suffering from structural cracking and dealing with the aggravation and discomfort of living in a property whilst the repairs are being undertaken.
12. The approach of the courts is to provide compensation which is "not excessive, but modest" and which "may not be very substantial" per Lord Denning MR and Lord Justice Olive in Perry v. Sidney Phillips [1982] 1 WLR 1297. In Watts v. Morrow [1991] 1 WLR 1421 Lord Justice Bingham said that general damages were recoverable but were limited, generally, to damages for physical inconvenience and discomfort and mental suffering directly related to that. 
13. In Eiles v Southwark B.C. [2006] EWCA 1411 (TCC) (approved in Boles v Huntsbuild Limited [2009] EWCA Civ 1146) Judge Ramsey  stated:-
“I bear in mind that general damages are awarded for this to provide modest, not generous, compensation” 

and allowed a total figure of £2,250.  The award was made up of £1,000 for the period of five years of distress and inconvenience between 1998 and 2003 and £1,250 for the one year in which the claimant had to reside in alternative accommodation. 
14. The case has formed an almost de facto guideline of £200 per annum for general distress and inconvenience and then £1,250 per annum for periods when the distress and inconvenience is extreme and involves re-location. The Eiles case was decided in 2006 so all that is needed is an inflationary up date to the figures. For example as at the date of this paper they are £231 per annum and £1,442 per annum respectively.

CPR and Tree Root Damage Claims
15. Strictly, none of the current pre-action protocols apply to tree root damage 

claims. They are not construction and engineering disputes for which the protocol has been in place since October 2000 but many claimant advisers will follow this protocol.

16. If the case is not issued in the Technology & Construction Court one is certainly entitled to seek to apply, by analogy, the construction and engineering disputes protocol.  At the very least the procedure in Annex A of the Practice Direction for pre action conduct should be followed.

17. Which ever route is followed the key point for defendants is the ability to assess the information regarding the claimant’s expert evidence and invoices at an early stage.
Tree Preservation Orders

18. A Tree Preservation Order (TPO) made by a local authority is to protect the amenity value the tree brings to the surrounding area. The TPO makes it an offence to cut down, uproot, prune, lop or damage the tree in question without first obtaining the local authority’s consent. The TPO itself can make exceptions to these prohibitions and s.198(6) of the Town and Country Planning Act 1990 (the 1990 Act) specifies general exceptions to these prohibitions if the tree is dying, dead or has become dangerous, or in so far as may be necessary for the prevention or abatement of a nuisance. 
19. The case of Perrin v Northampton Borough Council [2007] EWCA Civ 1353 held that the purpose of the relevant provisions of the 1990 Act was to preserve trees. When a nuisance has been caused by a protected tree the existence of engineering solutions rather than just felling is relevant to the considerations under s.198(6) of the 1990 Act 
20. Under the existing TPO regime the provisions in relation to any protected tree are complicated and are divided between the 1990 Act, various statutory instruments and the TPO applying to the tree concerned. It is an expensive system to operate.

21. The Planning Act 2008 introduces a stream lined system for the TPO system and draft regulations issued in September 2010 may become law in April 2011. The consultation and draft regulations-Tree preservation orders: proposals for streamlining- can be found at www.communities.gov.uk
22. The main changes proposed in the draft regulations are:

A
to simplify all existing TPOs by bringing them into line with the new model order;

B
a new shorter, easy to understand model order for all future TPOs;

C
scrapping the requirement for a separate direction to provide urgent protection for threatened trees by giving all new TPOs immediate provisional effect;
D
reduced requirements on local authorities to publicise new TPOs by limiting it to the owners and occupiers of the land where the tree is situated and anyone else known to have the right to cut or fell the tree;

E
clarification of the exemptions for the making of an application to effect works to a protected tree in an effort to reduce disputes between owners and local authorities;

F
adopting one system for the duration of consents for works to protected trees and for the revocation of consents;

G
local flexibility to provide consents for regular works to protected trees to save the need for repeated applications;

H
simplified conditions to secure replacement planting in woodlands and

I
bringing all owners of protected trees into one set of compensation provisions and closing a loophole that meant claims for compensation could be avoided by local planning authorities for many pre 1999 TPOs issued with an “article 5” certificate.

23. The draft compensation provisions are to be found at paragraph 24 of the 

regulations. They prohibit compensation based on loss of development value or other diminution in value of the land which is noteworthy in respect of preventing future land developer claims.
24. Whether the draft proposals will reduce the number of claims issued for damages remains to be seen.
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