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PROPRIETARY ESTOPPEL: RISING FROM THE ASHES

Since last July practitioners have been picking over the wreckage of proprietary estoppel following the Court of Appeal in Thorner v Major [2008] EWCA Civ 732 and the House of Lords in Yeoman’s Row Management Ltd v Cobbe [2008] UKHL 55. In Thorner the Court of Appeal imported the promissory estoppel test into a proprietary estoppel case: the representation or assurance must be ‘clear and unequivocal’. Lord Scott’s wide ranging opinion in Yeoman focused on the need for “clarity” otherwise “… proprietary estoppel will lose contact with its roots and risk becoming unprincipled and therefore unpredictable, if it has not already become so.”  Many practitioners interpreted this as requiring ‘certainty’, an element usually missing from assurances made in a domestic or family context. 

On 25.3.09 the House of Lords handed down their judgment in Thorner v Major [2009] UKHL 18, reversing the Court of Appeal, and restoring the trial judge’s decision to award David the farm. 
The facts: Peter inherited Steart Farm from his first wife in 1976. At that time it was about 350 acres in extent. David started helping Peter at Steart Farm: David’s father and Peter were first cousins. By 1985 David was working 18 hours a day seven days a week dividing his time between his father’s farm and Steart Farm. He received pocket money from his father but no payment from Peter. In 1986 his father gave up his farm and David devoted his time to Peter and Steart Farm. Peter was a private man both taciturn and “not given to direct talking”. During the 1980’s Peter “made various noises that made me think that I might well inherit, but nothing very definite”. The first direct reference to inheritance was made in 1990 when Peter handed David a Prudential Bonus Notice relating to two policies on Peter’s life and said “That’s for my death duties”. David’s hope became an expectation. Thereafter Peter made oblique references to what would happen on his death. In 1997, unbeknown to David, Peter made a will. He left pecuniary legacies of £225,000 and the whole of the residuary estate to David. Peter fell out with a pecuniary legatee and wished to cancel his will. It was inferred that Peter destroyed the will. In 2005 Peter died intestate. By this time Steart Farm was 560 acres in extent although Peter only farmed on about 160 acres. David had worked unpaid on the farm for 29 years.
The Lords considered two issues: firstly, the necessary character or quality of the representation or assurance; and secondly, whether a claim will fail if the land is inadequately identified or has undergone a change between the assurance and its eventual repudiation. 
Lord Walker, giving the leading opinion, reiterated the three key components of any proprietary estoppel claim:
1.
a representation or assurance made to the claimant; 

2. 
reliance on that representation or assurance by the claimant; and

3. 
detriment to the claimant in consequence of his or her reasonable reliance on the representation or assurance.
What was Lord Walker’s view on the quality of the assurance? Is an oblique assurance good enough? At paragraph 56 he said “to establish a proprietary estoppel the relevant assurance must be clear enough. What amounts to sufficient clarity … is hugely dependant on context.”
  Lord Neuberger took the view that as the three  components were satisfied Peter’s subjective intention was “not really germane”
. 
Lord Walker went on to emphasise the fundamental difference between promissory and proprietary estoppel: the former is based on an existing legal relationship, usually a contract. Unlike a contract the latter “.. does not look forward into the future and guess what might happen. It looks backwards from the moment when the promise falls due to be performed and asks whether, in the circumstances which have actually happened, it would be unconscionable for the promise not to be kept.”
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It is this crucial distinction that explains how proprietary estoppel has been able to develop as a sword and not simply a shield.
As to the second issue it is vital that the assurance given relates to an identified property. Here the property was clearly identified, it was Steart Farm; the fact that its extent altered over time did not change that.

Whilst the Lords’ decision was unanimous it is notable that Lord Scott persists in arguing that proprietary estoppel is a sub-species of promissory estoppel. Indeed he went further to suggest that David’s case is better understood as the court imposing a remedial constructive trust. Lord Scott’s restrictive approach is counter-intuitive to the rationale underpinning the jurisprudence of proprietary estoppel. Fortunately his attempts at heavily prescribing the use of proprietary estoppel, at least in a family context, have now ended.
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� Paragraph 56.


� Paragraph 78.


� Lord Walker at 57 approving Walton v Walton (unreported), Hoffman LJ at 19-21.
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